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Agenda Item 7a 
 
 

TO:    Local Agency Formation Commission 
 

PREPARED BY: Peter Banning, Interim Executive Officer 

 

MEETING DATE: February 2, 2015 
 

SUBJECT: Alternatives for Legal Counsel 
 

 

SUMMARY & RECOMMENDATION 
 
Legal services currently provided by the Office of Napa County Counsel are 
conveniently available at reasonable cost and perfectly adequate for matters pertaining 
to general municipal law and public administration. However, the Commission and its 
staff need convenient access to legal services from an alternative source for technical 
issues relating to the Cortese-Knox-Hertzberg Act and to address perceived conflicts of 
interest. Staff recommends that the Commission renew and extend its client relationship 
with the Office of Napa County Counsel and retain outside counsel where 
circumstances require specialized expertise or legal representation by non-local 
representatives. Staff further recommends that the Commission reduce its budget and 
expenditures for legal services by discontinuing the use of its legal services staff for 
matters that do not require legal advice. 
 
 
EXISTING POLICY 

 
The Commission’s adopted policy on appointment of legal counsel addresses its 
responsibility to appoint its counsel under Government Code Section 56384(b), its ability 
to use alternate legal counsel when conflicts arise and to recover legal costs from 
applicants. The adopted policy does not assume any particular source of legal services 
for its appointment. The use of outside counsel requires action by the Commission. Staff 
cannot make use of outside legal service without Commission authorization. See 
Attachment A. 
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EXISTING SERVICE 
 
The Commission receives legal services from the Office of the Napa County Counsel 
through Attachment C of the Commission’s agreement with Napa County for provision 
of various administrative support services, last approved in March 2004 (see Attachment 
B). The agreement states that the County will provide “…. legal services to LAFCO 
including, but not necessarily limited to, legal advice, document drafting, and 
representation of LAFCO in its operations pursuant to the Cortese-Knox-Hertzberg 
Local Government Reorganization Act.”   
 
The Agreement designates Jacqueline Gong to serve as the Commission’s Counsel for FY 
2003-04 and lays out two areas of conflict of interest where legal services will not be 
provided: contracts in which both LAFCO and the County are both parties to the 
contract and where LAFCO determines there is a conflict of interest. That is, the 
agreement allows the Commission to retain outside legal counsel when necessary, as 
provided in its Policy on Appointment of Legal Counsel described above. 
 
The Commission’s appointed Counsel reviews agenda materials and contracts, attends  
regular and special meetings of the Commission, and provides other legal advice to the 
Commission and its staff on request. During periods in which the Commission’s 
Executive Officer position has been vacant, the Commission’s Counsel has provided 
additional ad hoc management and supervisory services. In calendar year 2013, the 
Commission’s Counsel billed for 144 hours at the rate of $159 per hour (total $22,896). 
The Commission’s Budget for FY 2014-15 allocates $32,000 for legal services. 
 
 
REQUEST FOR PROPOSALS  
 
At the its meeting December 1, 2014, the Commission heard requests from city officials 
that it retain outside legal counsel. Without committing itself to doing so, the 
Commission instructed staff to circulate a request for proposals (RFP) to qualified law 
firms and attorneys that might provide such service. The RFP was circulated to all law 
firms and attorneys presently providing service to LAFCOs across the State of 
California. The RFP’s proposal period closed on January 21, 2015.  
 
Three proposals have been received meeting the requirements of the RFP. Each of the 
three firms is comparable in depth of experience in general municipal law and in direct 
experience with the Cortese-Knox-Hertzberg Act. Those proposals are summarized in 
the following table: 
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Proposing Firm Office Location Local Clients 
Primary 
Rate 

    Colantuono Highsmih 
Whatley Penn Valley (Auburn) City of Napa $200/hr 

    

Best Best & Krieger Walnut Creek 
City of Napa, proposal to 
Town of Younville $250/hr 

    Miller & Owen Sacramento City of Napa $250/hr 

    (Existing Service) 

   Napa County Counsel City of Napa Napa County $159/hr 

     
As shown above, each of the three proposing law firms has a past or present relationship 
with the City of Napa. In addition, the Town of Yountville has circulated an RFP for 
legal services (due February 19th) to which Best Best & Krieger and Colantuono 
Highsmith Whately will respond with proposals. Although none of these relationships 
constitutes a legal conflict of interest, their presence does tend to diminish the perceived 
advantage in clarity that the use of outside counsel would otherwise present to the 
Commission. For example, if LAFCO counsel is asked to draft terms and conditions for 
the annexation of the Napa Pipe site to the City of Napa, the three proposing firms, and 
the Office of the County Counsel as well, all carry the potential perception of bias from 
their affiliation on other projects with either the City or the County. 
 
The Commission and its staff will need to avail itself of the specific expertise in matters 
relating to the Cortese-Knox-Hertzberg Act for Napa Pipe and other complex proposals. 
Finding a solution to the perception of client conflict needs to be considered as part of 
the Commission’s decision on selecting its counsel. 
 
 
ALTERNATIVES  
 
The Commission could choose a course of action from among the following alternatives: 
 

No Change: Renew its agreement with the County and continue to receive legal 
services from the Office of the County Counsel as usual; 
 
Replacement: Retain one of the three proposing law firms to provide services 
similar to those now provided by County Counsel; 
 
Hybrid: 1.) Renew its agreement with the County and continue to receive legal 
services from the Office of the County Counsel for matters of standard municipal 
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law;  2.) Amend the Commission’s Policy for Appointment of Counsel to permit 
the Executive Officer to utilize outside counsel for specific circumstances; 3.) 
Retain one of the three proposing law firms to provide specialized services 
pertaining to the Cortese-Knox-Hertzberg Act or to address potential or 
perceived conflict of interest when necessary; 
 
Extend the Search: If the Commission is not satisfied that any of the proposing 
law firms can provide the required legal services, it can direct staff to extend the 
search for other law firms or attorneys. 
 

 
COST 
 
Members of the Commission are rightly concerned that replacing legal services 
provided by the Office of the County Counsel with service from a private law firm will 
increase its costs. The rates quoted by the proposing firms are 25% to 57% higher than 
the hourly rate charged by County Counsel. However, the Commission currently 
budgets and spends more than is required to provide itself with legal counsel. Costs for 
legal services would be reduced if the role of the Commission’s Legal Counsel does not 
include attendance at routine meetings or the review of documents where no legal 
questions are at issue. That is, the Commission or its Executive Officer would call upon 
its Counsel only when necessary for legal guidance. If this becomes the Commission’s 
practice, its legal costs can (and should) be reduced whether outside counsel is retained 
or not.  
 
 

DISCUSSION & RECOMMENDATION 
 
There are two reasons for the Commission to consider retaining outside counsel: To 
address the perception or reality of conflict of interest and to gain specialized legal 
expertise in matters relating to the Cortese-Knox-Hertzberg Act. All of the proposing 
firms have excellent qualifications, having been involved in research, legislation or 
litigation concerning LAFCO’s enabling statute and wide experience in providing 
service to other LAFCOs. All three firms are well-established in municipal law practice. 
All three firms offer reasonable rates to public agencies. All three firms are located 
within two hours driving time. However, all of the proposing law firms have a client 
relationship with the City of Napa and one of the three may soon have a client 
relationship with the Town of Yountville (as City Attorney). 
 
The Commission’s current attorney designated by the Office of the County Counsel has 
provided service to LAFCO without direction from County Counsel or the County 
Executive Officer under standard ethical practices for internally segregating confidential 
information. The Commission’s Counsel has a confidential client relationship with its 
attorney designated from the County Counsel’s staff. The use of any of the three 
proposing law firms would require that they operate in the same way: that client files 
pertaining to Napa LAFCO be inaccessible to other attorneys within the firm and that 
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members of the firm providing service to Napa LAFCO take care to refrain from 
discussion with other members providing service to any other client in Napa County.  
 
In some circumstances, a written waiver might be useful. For example, if the 
Commission’s staff was drafting terms and conditions of approval for the annexation of 
Napa Pipe to the City of Napa and working with any of the proposing firms to draft 
those conditions, the Commission might seek a written acknowledgment or waiver from 
Napa County agreeing to the participation of LAFCO’s legal counsel from a firm that 
also provided unrelated legal services to the City of Napa. 
 
In staff’s view, the legal services provided by the Office of the County Counsel are 
perfectly adequate for matters of municipal law and public administration. The 
Commission should make provisions for the use of outside counsel when circumstances 
warrant, for matters specific to the Cortese-Knox-Hertzberg Act or to address perceived 
conflicts of interest. Staff recommends that the Commission approve the “hybrid” 
alternative described above, including the following actions, by motion:  

 
1. Renew the Commission’s agreement with the County for provision of legal 
services from the Office of the County Counsel for matters of standard municipal 
law;   
 

2. Amend the Commission’s Policy for Appointment of Counsel to permit the 
Executive Officer to utilize outside counsel when necessary;  
 

3. Retain one of the three proposing law firms to provide specialized services 
pertaining to the Cortese-Knox-Hertzberg Act or to address potential or 
perceived conflicts of interest when necessary. 

 

Further, staff recommends that the Commission reduce its budget and expenditures for 
legal services by discontinuing the use of its legal services staff for matters that do not 
require legal advice. Any additional legal costs from the use of a private law firm would 
be more than compensated by this change in practice and expectation. 
 
 
Respectfully submitted, 
 
 
 
Peter Banning 
Interim Executive Officer 
 
Attachments: 

1. Policy for the Appointment of Counsel 

2. Provision of Legal Services to LAFCO by the Napa County Counsel 

3. Proposal of Colantuono Highsmith Whatley 

4. Proposal of Miller & Owen 

5. Proposal of Best Best & Krieger 
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Policy for the Appointment of Counsel 
(Adopted: April 11, 2001) 

 
Pursuant to Government Code §56384(b): 
 

The commission shall appoint legal counsel to advise it.  If the commission's counsel is 
subject to a conflict of interest on a matter before the commission, the commission shall 
appoint alternate legal counsel to advise it.  The commission may recover its costs by 
charging fees pursuant to Section 56383. 

 
The Commission shall appoint a Commission Counsel for a term specified as part of the 
appointment.  Further, the policy of the Commission is: 
 

1. If the Commission determines that a conflict of interest exists for its counsel in 
the processing and review of a proposal, the Commission will appoint alternate 
legal counsel for that proposal.  If the Commission determines that an applicant 
should bear the costs of alternate counsel, it shall require that the applicant put on 
deposit with the County Auditor funds sufficient to cover associated costs. 

2. The Commission will consider written requests that alternate legal counsel advise 
the Commission and its staff on matters pertaining to a particular proposal.  This 
request may be made by any applicant, affected agency, or affected individual.  
Requests will be considered at the next regular meeting of the Commission for 
which the matter may be noticed properly.  Approval of any such request is 
contingent upon the placement on deposit with the County Auditor of funds 
sufficient to cover associated costs. 

3. In all instances, appointment of alternate legal counsel is solely at the discretion 
of the Commission. 

4. When alternate legal counsel is used, the Commission reserves the right to make 
final approval of a proposal contingent upon payment of any outstanding legal 
costs in excess of the deposit on hand with the County Auditor. 

5. When alternate legal counsel is used, upon written confirmation from the 
Executive Officer that all billing matters have been resolved, the County Auditor 
will return any unexpended portion of funds on deposit. 
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