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SUBJECT: California Government Code 856133 (Discussion)
The Commission will review a report from staff regarding California
Government Code 856133 and its role in approving new or extended
services that are provided by contract or agreement outside an agency’s
jurisdictional boundary. The report is being presented for discussion.

On January 1, 1994, California Government Code 856133 was added to require cities and
special districts to receive written approval from Local Agency Formation Commissions
(LAFCOs) to provide new or extended services by contract or agreement outside their
jurisdictional boundaries, but within their spheres of influence. G.C. 856133 was enacted
by the Legislature to respond to cities and special districts circumventing the LAFCO
process by extending services by contract instead of annexing the affected territory. Initial
exemptions included agreements or contracts involving two or more public agencies and
the transfer of non-potable or non-treated water. An additional exemption was added in
1999 allowing LAFCOs to approve the extension of new or extended services outside an
agency’s sphere of influence to address a public health or safety issue, and greater
specificity regarding the exemption involving contracts or agreements between two or
more public agencies was added in 2001. In 2003, the Legislature grandfathered the
effective date of G.C. §56133 to January 1, 2001.

It has been the practice of LAFCO of Napa County not to require cities or special districts
to receive Commission approval before providing new or extended services by contract or
agreement outside their jurisdictional boundaries. This practice was established in 1994
and based on an initial review by the Commission of G.C. 856133, which originally
included a broad exemption involving contracts or agreements involving two or more
public agencies. Drawing from this original text, the Commission concluded that
preexisting agreements between local agencies underlying outside service provision in the
unincorporated areas were exempt under G.C. 856133. However, the exemption the
Commission relied on in developing its aforementioned practice was amended in 2001 as
part of the Cortese-Knox-Hertzberg Local Government Reorganization Act to become
more restricted and is no longer applicable. This change in law coupled with increasing
pressure for development in south Napa County requires that the Commission review its
practice and policy regarding its role under G.C. 856133.
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This report outlines the history and development of out-of-agency service arrangements
in south Napa County relating to sewer and water and also considers the options available
to the Commission in addressing its obligations under G.C. 856133. Notably, the report
focuses on the relationship between the City of American Canyon as a key service
provider of both sewer and water in south Napa County and the County of Napa as the
land use authority.® Staff is presenting the report for discussion and is seeking direction
from the Commission regarding its preferences in addressing the issue of new and
extended services in unincorporated south Napa County.

Background

Development and Timeline of G.C. 856133

On October 11, 1993, Governor Pete Wilson signed Assembly Bill 1335 (Mike Gotch)
that included a number of amendments to the section of Government Code administered
by LAFCO. This included the addition of G.C. 856133, which expanded the regulatory
power of LAFCO by directing cities and special districts to begin receiving Commission
approval to provide new or extended services by contract or agreement outside their
jurisdictional boundaries, but within their spheres of influence. Prior to 1994, it was not
uncommon for a city or special district to provide services outside its jurisdictional
boundary after LAFCO had denied the annexation of the affected territory. With this in
mind, G.C. 856133 was enacted to assist LAFCO in fulfilling its mandate to curtail urban
sprawl by requiring service providers to come to LAFCO before extending service into
the unincorporated area.

The original text of G.C. 856133 was concise and provide three specific exemptions: 1)
contracts or agreements involving two or more public agencies; 2) contracts for the
transfer of non-potable or non-treated water; and 3) contracts or agreements involving the
provision of surplus water to agricultural lands. Following its enactment, several
amendments were made to clarify LAFCO’s role in regulating outside service provision
under G.C. 856133. A summary of the key amendments follows.

e In 1997, Assembly Bill 637 (Barbara Alby) amended G.C. 856133 to exempt
local publicly owned power utilities that provide electric services. (Effective
January 1, 1998)

e In 1999, Senate Bill 807 (Committee on Agriculture and Water Resources)
amended G.C. 856133 to allow LAFCO to authorize a city or special district
to provide new or extended services outside its jurisdictional boundary and
sphere of influence to respond to an existing or impending public health or
safety issue. (Effective January 1, 2000)

! The Napa Sanitation District also provides sewer service in south Napa County north of Fagan Creek.
However, all of the District’s sewer services in south Napa County are provided within its jurisdictional
boundary and sphere of influence.
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e In 2000, Assembly Bill 2838 (Hertzberg) amended G.C. 856133 to restrict the
original exemption involving contracts or agreements between two or more
public agencies. This amendment specified that the exemption be allowed
“where the public service to be provided is an alternate to, or substitute for,
public services already provided an existing public service provider and where
the level of service to be provided is consistent with the level of service
contemplated by the existing service provider.” (Effective January 1, 2001)

e In 2003, Assembly Bill 2227 (Jane Harman) amended G.C. 856133 to
grandfather the effective date to January 1, 2001. (Effective January 1, 2003)

* A copy of the current text of G.C. 856133 is provided as Attachment A.

American Canyon: Incorporation and Special District Reorganizations

On January 1, 1992, the City of American Canyon was incorporated as a general-law city
with an approximate resident population of 7,200. Prior to incorporation, the American
Canyon area received municipal services from three special districts. Water and sewer
was provided by the American Canyon County Water District (ACCWD), residential
street lighting was provided by County Service Area (CSA) No. 1, and fire protection
was provided by the American Canyon Fire Protection District (ACFPD). In approving
the incorporation, the Commission merged and transferred all rights, duties, and
obligations of ACCWD and CSA No. 1 to American Canyon. The Commission also
established ACFPD as a subsidiary district of American Canyon, which transferred the
governance of the District to the City Council.

In adopting an incorporated boundary for American Canyon, the Commission included
all of the lands that were within the jurisdictional boundary of ACCWD with the
exception of approximately 155 acres located immediately south of Fagan Creek in the
South Kelly Road/Tower Road area. For administrative purposes, the Commission
detached these 155 acres from ACCWD on the effective date of American Canyon’s
incorporation and directed the County of Napa to proceed with forming a new CSA to
provide sewer service to the area.? The Commission also specified that if the County
failed to form a new CSA then American Canyon would assume ownership and control
of sewer service operations within the affected 155 acres. Accordingly, because the
County did not form a new CSA, American Canyon assumed control and ownership of
sewer service operations within the South Kelly Road/Tower Road area.

2 In incorporating American Canyon, the Commission did not directly address the issue of how new or
extended water services would be provided in south unincorporated Napa County. However, as part of
the Executive Officer report that was prepared during the incorporation proceedings, staff indicated its
expectations that those future water service connections in the unincorporated area would require out-of-
agency service agreements between American Canyon and affected property owners.
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American Canyon: Successor Agency

As the successor agency to ACCWD, American Canyon inherited existing sewer and
water service customers located outside its incorporated boundary.® Also passed to
American Canyon from ACCWD were a number of contracts and agreements. This
included two agreements involving the Napa Sanitation District (NSD) and the Napa
County Flood Control and Water Conservation District (NCFCWCD) that established
locally defined sewer and water service areas for ACCWD, respectively. Based on these
two agreements, as successor agency, it has been the practice of American Canyon to
provide sewer and water services to new development within these locally defined areas
through agreements (will-serve letters) with affected property owners. A summary of
both agreements follows.

Sewer: In 1982, ACCWD and NSD formalized a long-standing practice by
adopting resolutions designating Fagan Creek as the boundary
separating each agency’s respective sewer services in south Napa
County. As successor agency to ACCWD, this agreement defines a
local sewer service area for American Canyon that includes all lands
south of Fagan Creek, east of the Napa River, and west and north of
Solano County. In 1998, as part of a dissolution agreement to a joint-
powers arrangement, the two agencies reaffirmed Fagan Creek as the
delimitation of their respective sewer service areas. This dissolution
agreement also identified Fagan Creek as the delimitation involving
future recycled water services between the two agencies.

Water: In 1966, ACCWD entered into a water supply agreement with
NCFCWCD for annual entitlements to the State Water Project. This
agreement specified that ACCWD shall supply water to lands located
south of Soscol Ridge, east of the Napa River, and west and north of
Solano County. As successor agency to ACCWD, American Canyon
has inherited its annual entitlement to water drawn from the State Water
Project as well as its locally defined water service area.

* A map depicting the sewer and water service areas inherited by American Canyon as a
result of ACCWD’s earlier agreements with NSD and NCFCWCD is provided as
Attachment B.

* A map depicting the jurisdictional boundary and sphere of influence of ACCWD before
its merger with American Canyon is provided as Attachment C.

® It appears that most of these outside customers were located within the aforementioned 155 acres of
unincorporated land located immediately south of Fagan Creek that had been jurisdictionally part of
ACCWD prior to its merger with American Canyon. Because it was not required of cities or special
districts prior to 1994, LAFCO does not have records identifying whether ACCWD had entered into
service agreements outside of its jurisdictional boundary.
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Discussion

Intent of G.C. 856133

The legislative intent of G.C. 856133 is to strengthen the ability of LAFCOs to fulfill
their mandate to promote the orderly development of local agencies and to discourage
urban sprawl. As noted, G.C. §56133 was enacted in response to cities and special
districts circumventing the LAFCO process by providing new or extended services
outside their jurisdictional boundaries by contract instead of annexing the affected
territory. G.C. 856133 reinforces the meaning of an agency’s adopted jurisdictional and
sphere boundaries, which represent the Commission’s principal tools in planning for
future growth.

New or Extended Services

In addressing the matter of G.C. §56133, it is important to note that its provisions pertain
only to new and extended outside services. Services extended before January 1, 2001 are
specifically exempt and are not within the purview of the Commission. Drawing from
this distinction, the Commission’s review of outside services as it relates to G.C. 856133
is predicated upon first defining a “new” or “extended” service. It is the general practice
of LAFCO to administratively interpret new and extended services to involve the actual
delivery of services or the intensification of services to a specific property.

In preparing this report, the County of Napa has conveyed to LAFCO its view that the
agreement the City of American Canyon inherited between ACCWD and NCFCWCD for
annual water entitlements to the State Water Project establishes an obligation for the City
to provide water south of the Soscol Ridge. The County asserts this agreement already
provides for the extension of water service by American Canyon within the affected area
and thus is an extended service that predates January 1, 2001 and as such is not subject to
G.C. 856133.

Constitutional Provision

Also in the course of preparing this report staff has become aware of a potential
inconsistency between G.C. 856133 and the California Constitution. Specifically, Article
11, Section 9 of the California Constitution states that a “municipal corporation” may
establish and provide light, water, power, heat, and transportation outside its boundaries.
Absent judicial resolution of this issue, it is the general consensus of most LAFCOs to
defer and apply G.C. 856133 when cities seek to provide new or extended water service
outside their incorporated boundaries. However, in applying G.C. 856133, a LAFCO is
vulnerable to a constitutional challenge from a city or other interested party.

* A copy of Article 11, Section 9 of the Constitution is provided as Attachment F.
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Analysis

Intent of G.C. 856133

The enactment of G.C. 856133 reflects the policy of the Legislature that the Commission
participate in the decision-making process involving the extension of services in
unincorporated areas. Although annexations to cities and special districts are generally
preferred for providing services, LAFCO law and staff recognize that out-of-agency
service agreements can be appropriate alternatives in addressing local conditions and
circumstances. Where the extension of service to an unincorporated area is appropriate, a
challenge for all LAFCOs is determining whether the extension should be the result of an
annexation, a concurrent annexation and sphere amendment, or an out-of-agency service
agreement. An additional challenge for this Commission with regard to addressing its
obligations under G.C. 856133 in south Napa County is taking into account local
conditions and circumstances that are the result of the City of American Canyon serving
as the successor agency to ACCWD.

Past LAFCO Practice

It has been the practice of the Commission to acknowledge that American Canyon’s
sewer service area extends outside its incorporated boundary north to Fagan Creek based
upon the agreement the City inherited between ACCWD and NSD. It has also been the
practice of the Commission to acknowledge that American Canyon’s water service area
extends outside its incorporated boundary north to Soscol Ridge based upon the
agreement the City inherited between ACCWD and NCFCWCD. As previously noted,
these practices were drawn from an initial review by the Commission of G.C. 856133,
which originally provided a broad exemption involving contracts or agreements involving
two or more public agencies. Drawing from this original text, the Commission concluded
that the existing agreements between local agencies underlying outside service provision
in the unincorporated areas were exempt under G.C. 856133. However, as noted earlier,
this exemption was amended in 2001 to become more restricted and is no longer
applicable.

New and Extended Services

In the absence of an adopted definition, it is the presumption of staff that new or extended
services under C.G. 856133 occurs when actual services are delivered or measurably
increased to accommodate a change or intensification of land use for a specific and
identifiable property. With this in mind, staff is presuming that any unincorporated
properties that are not already receiving service, or that currently receive service but will
experience a change or intensification in land use, are subject to the provisions of G.C.
856133 as of its effective date of January 1, 2001. However, in addressing local
conditions and circumstances in south Napa County, staff recognizes that any developed
or undeveloped properties that were located within the jurisdictional boundary of
ACCWD before its merger with the City of American Canyon are not subject to LAFCO
review under G.C. §56133.
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Staff acknowledges the County of Napa’s view that the 1966 agreement American
Canyon inherited between ACCWD and NCFCWCD provides for the extension of water
service by the City south of Soscol Ridge and is not subject to G.C. 856133. The issue of
how to address and reconcile the agreement between American Canyon and NCFCWCD
and the provisions of G.C. 856133 is a key challenge for LAFCO with long-term policy
implications. It is the perspective of staff that the two issues, the NCFCWCD agreement
and G.C. 856133, are not mutually exclusive. American Canyon can provide services to
the lands south of Soscol Ridge as anticipated under its inherited NCFCWCD agreement
while LAFCO can prescribe the manner and timing of when those services are extended.

Constitutional Provision

The provision under the California Constitution specifying that cities are authorized to
provide water, light, power, heat, and transportation outside their incorporated boundaries
creates an uncertainty with respect to the extent that LAFCOs can enforce G.C. 856133.
However, until case law is established, it would appear reasonable and appropriate for
LAFCOs to cautiously defer to G.C. 856133 under the tenet that it prescribes and
regulates the constitutional right of a city to serve outside its incorporated boundary.

Commission Options

Drawing from the foregoing discussion and analysis, staff has identified five broad
options for the Commission to consider specifically as it relates to addressing its role
under G.C. 856133 in south Napa County. These options are being presented for
discussion only and are briefly summarized and evaluated below.

e Option A: General Enforcement

The Commission would require that all affected agencies in south Napa
County, including American Canyon and the Napa Sanitation District, submit
requests to provide new or extended services by agreement or contract outside
their jurisdictional boundaries, but within their spheres. Under this option, the
Commission would consider concurrent annexation and sphere of influence
amendments if the proposed out-of-agency agreement involved territory
outside the affected agency’s sphere. Exemptions would include agreements
between two or more public agencies under specific conditions, the transfer of
non-potable or non-treated water, or a public health or safety issue.

Advantages Disadvantages

e Consistent with G.C. §56133. e Does not address local conditions
and circumstances underlying
service arrangements that were
established prior to C.G. §56133.
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e Would create an unknown impact
on the County of Napa in
securing municipal services for
planned development in south
Napa County as contemplated in
its General Plan.

LAFCO
staff

e Would require that
expend considerable
resources to administer.

e Option B: Sphere of Influence Amendments
The Commission would amend the spheres of influence for all affected
agencies in south Napa County, including American Canyon and the Napa
Sanitation District, to encompass their locally defined service areas. All other
components of Option A would apply.

Advantages Disadvantages

e Consistent with G.C. §56133.

e Would help formalize service
provision in south Napa County.

e Would clarify where LAFCO
would be inclined to allow services

e Does not address local conditions
and circumstances underlying
service arrangements that were
established prior to G.C. §56133.

e Would diminish the meaning and

intent of spheres of influence as
they relate to signaling future
growth and annexation by the
affected agencies.

to be provided in south Napa
County.

e Would likely create conflicts for
LAFCO in terms of applying this
same policy with other agencies
in Napa County as it relates to
promoting orderly and logical
development.

e Option C: County Service Area
The Commission would encourage the County of Napa to either seek
activation of County Service Area No. 3’s latent sewer and water service
powers or create a new county service area in south Napa County. The
affected agency would either contract for sewer (south of Fagan Creek) and
water services with another public agency, such as American Canyon, or
provide services directly.



California Government Code §56133
March 5, 2007
Page 9 of 12

Advantages Disadvantages

e Consistent with G.C. §56133. e Would create additional and
unknown  administrative and

e Would help formalize service | gperational costs for the County
provision in south Napa County. of Napa.

*Would be consistent with the | o Effectiveness would be dependent
original purpose of CSA No. 3 at | on the ability of the affected
the time of its formation in 1978. agency to contract or develop

e Would qualify as an exemption sufficient water supplies.

under G.C. §56133(e) and would
not require LAFCO to approve any
corresponding arrangements for
new or extended services within
the affected agency’s
jurisdictional boundary.

e Option D: Local Policy — Reconciliation

The Commission would establish a local policy to reconcile the provisions of
G.C. 856133 with the sewer and water service areas inherited by American
Canyon as successor agency to American Canyon County Water District. A
local policy would recognize and allow American Canyon to provide new or
extended sewer (south of Fagan Creek) and water (south of Soscol Ridge)
services by contract or agreement outside its jurisdictional and sphere
boundaries while allowing for Commission review and approval, either
through a comprehensive or individual arrangement.*

Advantages Disadvantages

e Would reconcile the provisions of | e Effectiveness would be dependent
G.C. 856133 with local conditions on all affected agencies agreeing
and circumstances  underlying to follow a local policy.
service arrangements that were
established prior the code section’s
enactment in 1994.

e Would formally recognize the
sewer and water service areas
inherited by American Canyon as
successor agency to ACCWD.

* The Napa Sanitation District’s jurisdictional boundary includes all unincorporated lands north of Fagan
Creek that are designated for an urban use by the County of Napa as the affected land use authority. This
includes a significant portion of CSA No. 3.

® LAFCO Resolution No. 03-34.
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e Would help formalize service
provision in south Napa County.

e Would be consistent with an
underlying tenet of the Cortese-
Knox-Hertzberg Local Government
Reorganization Act of 2000 that
LAFCO consider local conditions
and circumstances.

e Would be consistent with a written
determination that was adopted as
part of LAFCQO’s Comprehensive
Water Service Study.’

e Option E: Local Policy — Preexisting New and Extended Services
The Commission would establish a local policy determining that the 1966
agreement that the City of American Canyon inherited between ACCWD and
NCFCWCD adequately establishes the extension of water service by the City

south of Soscol Ridge and is not subject to G.C. §56133.

Advantages

Disadvantages

e Would formally recognize local
conditions  and  circumstances
underlying water service
arrangements that were established
prior to the enactment of G.C.
856133.

e Would be consistent with the past
practice of LAFCO to acknowledge
the water service area inherited by
American Canyon as the successor
agency to ACCWD.

e Would diminish the intent of G.C.
856133 for LAFCOs to be part of
the  decision-making  process
involving the extension of outside
services into  unincorporated
territory.

e Would remove LAFCO from any
future review of future outside
service arrangements in south
Napa County.

e Establishes a policy precedent
that LAFCO would apply to
similar  agreements involving
NCFCWCD in Napa County with
unknown consequences.

e Does not address the issue of
outside sewer service as it relates
to G.C. 856133.
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Summary

All five options discussed in this report present different advantages and disadvantages
for the Commission in meeting its obligations under G.C. 856133 as it relates to south
Napa County. Because no specific application for an out-of-agency agreement has been
submitted to LAFCO, staff does not offer a recommendation and has limited its analysis
to general comments aimed at highlighting policy issues. Towards this end, summary
comments for the five options discussed in this report follows.

e Option A (General Enforcement) and Option B (Sphere Amendments) do not
appear to be appropriate alternatives because they do not address local conditions
and circumstances underlying service arrangements in south Napa County that
were established prior to G.C. 856133. Additionally, Option A would create an
unknown financial impact on the County of Napa in securing municipal services
for planned and orderly development in south Napa County, while Option B
would diminish the meaning and intent of spheres as they relate to signaling
future growth and annexation by the affected agencies.

e Option C (County Service Area) would formalize service provision in
unincorporated south Napa County and reflect the original purpose in forming
CSA No. 3. However, this alternative would create unknown administrative and
operational costs and is dependent on a number of externalities, such as
contracting or developing an adequate water supply.

e Option D (Local Policy — Reconciliation) appears to be the preferred alternative
because it would reconcile the provisions of G.C. 856133 with preexisting local
conditions and circumstances. However, the effectiveness of this option is
dependent on all affected agencies agreeing to work together in developing and
following a local policy.

e Option E (Local Policy — Preexisting New and Extended Services) would be
consistent with the past practice of LAFCO to acknowledge the water service area
American Canyon inherited upon its incorporation from ACCWD. However, this
option does not address the issue of sewer and would diminish the intent of G.C.
856133 for LAFCOs to be part of the decision-making process involving the
provision of outside services into unincorporated areas.

Commission Discussion

This report is being presented to the Commission for discussion. Staff is seeking
direction from the Commission regarding its preferences in addressing its practice and
policy under G.C. 856133 as it relates to south Napa County. Following the meeting,
staff will circulate a copy of this report for review to the County of Napa, City of
American Canyon, and the Napa Sanitation District and will convey any direction
received from the Commission.
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Attachments:

A) California Government Code §56133

B) Map of the City of American Canyon (depicting inherited sewer and water service areas)
C) Map of the American Canyon County Water District (at time of merger)

D) Map of the City of American Canyon and County Service Area No. 3

E) Map of the City of American Canyon and the Napa Sanitation District

F) Article 11, Section 9 of the California Constitution
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(a) A city or district may provide new or extended services by contract or agreement outside
its jurisdictional boundaries only if it first requests and receives written approval from the
commission in the affected county.

(b) The commission may authorize a city or district to provide new or extended services
outside its jurisdictional boundaries but within its sphere of influence in anticipation of a later
change of organization.

(c) The commission may authorize a city or district to provide new or extended services
outside its jurisdictional boundaries and outside its sphere of influence to respond to an
existing or impending threat to the public health or safety of the residents of the affected
territory if both of the following requirements are met:

(1) The entity applying for the contract approval has provided the commission with
documentation of a threat to the health and safety of the public or the affected
residents.

(2) The commission has notified any alternate service provider, including any water
corporation as defined in Section 241 of the Public Utilities Code, or sewer system
corporation as defined in Section 230.6 of the Public Utilities Code, that has filed a
map and a statement of its service capabilities with the commission.

(d) The executive officer, within 30 days of receipt of a request for approval by a city or
district of a contract to extend services outside its jurisdictional boundary, shall determine
whether the request is complete and acceptable for filing or whether the request is
incomplete. If a request is determined not to be complete, the executive officer shall
immediately transmit that determination to the requester, specifying those parts of the request
that are incomplete and the manner in which they can be made complete. When the request
is deemed complete, the executive officer shall place the request on the agenda of the next
commission meeting for which adequate notice can be given but not more than 90 days from
the date that the request is deemed complete, unless the commission has delegated approval
of those requests to the executive officer. The commission or executive officer shall approve,
disapprove, or approve with conditions the contract for extended services. If the contract is
disapproved or approved with conditions, the applicant may request reconsideration, citing
the reasons for reconsideration.

(e) This section does not apply to contracts or agreements solely involving two or more
public agencies where the public service to be provided is an alternative to, or substitute for,
public services already being provided by an existing public service provider and where the
level of service to be provided is consistent with the level of service contemplated by the
existing service provider. This section does not apply to contracts for the transfer of
nonpotable or nontreated water. This section does not apply to contracts or agreements
solely involving the provision of surplus water to agricultural lands and facilities, including,
but not limited to, incidental residential structures, for projects that serve conservation
purposes or that directly support agricultural industries. However, prior to extending surplus
water service to any project that will support or induce development, the city or district shall
first request and receive written approval from the commission in the affected county. This
section does not apply to an extended service that a city or district was providing on or before
January 1, 2001. This section does not apply to a local publicly owned electric utility, as
defined by Section 9604 of the Public Utilities Code, providing electric services that do not
involve the acquisition, construction, or installation of electric distribution facilities by the
local publicly owned electric utility, outside of the utility's jurisdictional boundaries.
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American Canyon County Water District
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City of American Cayon
County Service Area No. 3
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City of American Cayon
Napa Sanitation District
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